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EDITORIAL NOTES. 


THE LAST ELECTION appears to have settled some minds and unsettled 
athers as to just what its effects will be im dise tablishine the so-called ar- 
bitrary spots in the Volstead Act. Some persons imagine that not only 
will this Aet be wiped oul, or vreatly modified, but the WMpetus of the 
election turn-around will carry with it the repeal of the [Eighteenth 
\mendment to the United States Constitution. As to the latter it is as 
improbable as that a heavy snowstorm will fall in] Washington on the 
ensuing Fourth of July. But no doubt there will be tinkering with the 
Valstead Act, and some few States, possibly New Jersey among them, 


may throw aside vs lenforeement Act and leave im to the Federal Gov- 


criment alone to enforce the Prohibitory law. Tlowever or whatever 
happens, itis clear to us that no measure perniutting a free sale and use 
of beers and wines can succeed in running the guantlet of the United 


States Supreme Court, because all regular beer and wine are known to be 
nosicatte, and “the manufacture, sale or transportation of intoxicating 
liquors’ is absolutely prohibited by the Federal Constitution, One of the 
puzzling things in connection with the desire of Senator-clect edwards 


and others that beer and wine shall be so plentiful as that the States shall 
be “as wet as the Atlantic ocean” is, how they can be sold without a return 
of the very saloons which the same proponents of wetness declare they 
are solidly arrayed against. That the saloons as a body were wholly 
inimical to the public good nobody seems to deny. But how can liquors 
be openly and lawfully dispensed without them? One says, by hotel bars 
alone. But these were also generally acknowledged as drinking places, in 


many mstances quite as bad as the saloons. Another says, by the grocery 
tores. “This would make such stores, in their back rooms drinking places 
and this the public would not want to tolerate. it seems to us that a re- 
turn to pre-Prohibition times, fully or partially, can mean in effect only 
the reopening of saloons or their equivalents. Does the nation, as such, 
want to go back to former days, when any man or woman could be a 
drunkard if he chose to be, or a moderate drinker 1f he so chose, because 
the temptations to drink were withheld from no one who had the dimes or 
dollars to expend at saloons? It is now a time for some clear thinking 
on this subject. Discussion of it, perhaps, will do good. It is a great 
moral question with which politics should have nothing to do. Like all 
uch questions they fully determine themselves in due time. The best 


and the right may be slow in getting at the front, but they will reach the 


lront., 
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Previous to the last election a letter to the Newark “Evening News” 
by Hon. Frank Bergen indicated how New Jersey was increasing its State 
expenses beyond what seemed to be justifiable. The letter was specially 
written to take issue with the affirmative side of the Legislative call upon 
the voters for a bond issue of $40,000,000 for “good roads.” As that 
vote is now past and, by a very light majority, the bond issue carried, that 
question is no more an issue. Nevertheless the following facts from Mr. 
Bergen’s letter seem worth much reflection on the part of our incoming 
legislators, who will have to do with the ordinary and extraordinary 
appropriations for 1923-’24 

‘The heavy and embarrassing burden of debt on our municipalities 
has made it necessary in recent years for those who desire to expend more 
public money to turn their attention to the State. In 1895 the cost of 
supporting our State government was $2,260,039.86. This year the Legis- 
lature appropriated $15,290,258.70 for State expenses. In addition to 
that sum there is to be raised $3, 586, 578.38 for roads by the one mill road 
tax, besides the receipts from automobile licenses, which amounted to 
$5,855.256.96 on the 30th of June, making $24,732,094.04; nearly eleven 
times as much as the cost of maintaining the government of the State in 
1845. For many years, and until 1920, this State enjoyed freedom from 
debt. Since that time the State has undertaken enterprises which, if 
approved by the voters, will result in a debt of more than $150,000,000. 
Bonds have already been authorized to the amount of $40,000,000 for 
soldiers’ bonus and to pay our State’s share of the cost of a tunnel for 
vehicles under the Hudson river and a bridge over the Delaware, which 
have already been commenced. Doubtless more bonds will be required 
for both projects. I have seen no estimate of the cost of the bridge, but 
estimates of the cost of a bridge over the Hudson range from $100,000,000 
to $200,000,000.’ 

Somewhere, sometime, there must be a stop put to extremely heavy 
taxation, for, as Mr. Bergen truthfully concludes: 

“If the present epidemic of extravagance is not stopped by the 
people it will be stopped by State-wide embarrassment, or perhaps dis- 
aster. Public debts can only be paid by taxation, and taxes for the most 
part are shifted from the pockets of the few to the backs of the masses, 
concealed in prices of necessary articles of daily use. This is one of the 
truisms of economics.” 





Next month we shall have a new Governor, and it is to be hoped that 
he will be dignified and sensible in all his pronunciamentos, and _ that 
between him and the Legislature there will be few disagreements and no 
real collisions. A Governor in State matters should not be a partisan. 
We have abundance of subjects in New Jersey to call forth the best that 
is in an I:xecutive. Governor Silzer will have a great chance to do him- 
self honor if he chooses to embrace it, and he has many friends in all parts 
of the State who have faith in him as likely to embrace the chance. 

We noted in our last October issue (p. 283) the action of Judge 
Stickel in refusing to nolle pros. certain indictments found in’ Essex 
county. The opinion itself, being wider in scope and detail than would 
appear from that note, is now printed in full in this number, and we com- 
mend it to the attention of all Prosecuting Attorneys in this State. 
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We have heretofore referred to the matter of declaratory judgments 
(see Vol. 44, pp. 8, 65), many other articles concerning which have ap- 
peared in most of the leading law periodicals in this country, and in all 
instances, as we recall, approving of such judgments. The State of Ken- 
tucky passed an Act of that nature at its 1922 section, to apply to actions 

“wherein it is made to appear that an actual controversy exists,” making 
it agree in that regard with the Kansas Act of 1921, and differentiating it 
from the Michigan Act of 1919, which the Supreme Court of that State 
declared unconstitutional, but on grounds which, at best, was beyond the 
scope of the actual question brought before it. (See “Amer. Law Review” 
for Sept.-Oct., 1922, p. 671, et seq.) ‘The Kentucky Act begins: 

“Section 1. In any action in a court of record of this Commonwealth 
having general jurisdiction wherein it is made to appear that an actual 
controversy exists, the plaintiff may ask for a declaration of rights, either 
alone or with other relief; and the court may make a binding declaration 
of rights, whether or not consequential relief is or could be asked. 

“Seetion 2. Any person interested under a deed, will or other instru- 
ment of writing, or in a contract, written or parol; or whose rights are 
affected by statute, municipal ordinance, or other government regulation, 
or who is concerned with any title to property, office, status or relation ; 
or who as fiduciary, or beneficiary is interested in any estate; provided 
always that an actual controversy exists with respect thereto; may apply 
for and secure a declaration of his rights or duties, even though no con- 
sequential or other relief be asked. The enumeration herein contained 
does not exclude other instances wherein a declaratory judgment may be 
prayed and granted under Section One of this Act, whether such other 
instance be of a similar or different character to those so enumerated.” 

The Kansas Act begins as follows: 

“Section 1. In cases of actual controversy, courts of record, within 
the scope of their respective jurisdictions, shall have power to make bind- 
ing adjudications of right, whether or not consequential relief is, or at the 
time could be, claimed, and no action or proceeding shall be open to ob- 
jection on the ground that a judgment or order merely declaratory of 
right is prayed for. Controversies involving the interpretation of deeds, 
wills, other instruments of writing, statutes, municipal ordinances and 
other governmental regulations, may be so determined, and this enumera- 
tion does not exclude other instances of actual antagonistic assertion and 
denial of right.” 

Other States having declaratory judgment statutes are Wisconsin 
and Ilorida (both 1919). As we have heretofore stated, the American 
Judicature Society and the Commissioners on Reform of State Laws have 
given approval to declaratory judgments. 





For an interesting discussion of the subject of the legal right of 
former President Wilson to absent himself from this country in 1918 and 
1919 to attend the Peace Conference of Paris, and of correlated questions, 
we refer our readers to the November “Harvard Law Review.” As the 
matter never came before the United States Supreme Court the discus- 
sion now may seem to some to be me rely academic, but in view of the fact 
that our President may at any future time go to Panama or elsewhere it 
is well to possess a knowledge of what light proper authorities in the past 
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have thrown upon the general subject, including the moot question of 
whether, during a President’s absence, his executive duties at home falls 
upon the Vice-President. 


The machinery for a city’s reversion from a Commission form of 
eovernment, under the Walsh Act of 1ott, to its original charter form of 
government is so far defective under that Walsh Act that the Supreme 
Court, in October last, decided that a mandamus would not issue to compel 
the city clerk of Bayonne to act upon a petition and submit the question 
to the voters of that city. Chief Justice Guinmere held that the words 
in Section 1g of the Act, which declare that “The sufficiency of such peti- 
tion shall be determined, the election ordered znd conducted and the re- 
sults declared generally as provided by article [V of this Act, in so far as 
the provisions thereof are applicable.” were ineffective because there 1s no 
“Article [V” in the Act, nor any section which can be certamly said by a 
Court to take its place, and that a mandamus never issues where the legal 
obligation to perform an Act is not clear. Hlow the Legislature came to 
make such a lapse in the wording of the Walsh Act is, perhaps, unknown, 
but there it stands. 

In Belgium there is compulsory voting, or a loss of franchise. Would 
not a law of that nature be of practical use in this country? At all events 
what is said about it in a recent number of “Harper’s Magazine” makes 
interesting reading. The writer says: “Belgium had had compulsory 
voting since P&o2. A voter who fails to go to the polls in the absence 
of a satisfactory excuse is punished for his first offense by a reprimand or 
by a fine of from one to three franes; for a second offense within six years 
by a fine of from three to twenty francs; for a third offense his name is 
posted ina public place; after his fourth offense his name is removed 
from the voting list for ten years, he is fined, and he is held ineligible to 
hold any public office. Professor Leon Duprez, formerly of the Uni- 
versity of Louvain, who has made a thorough study of this problem in 
Belgium, has concluded that this system has been very successful in Bel 


gium. During the last twenty years only six per cent., and at times ever 
as low as four per cent. of the voters have failed to go to the polls. When 
it is remembered that many electors die or move or sutfer from some othe: 
disability between the time that the election lists are made up and the day 
of election, the conclusion seems reasonable that from only two to three 
per cent. of the voters in Beletum failed to vote.” 

Speaking about the loss of franchise, what is the matter with mak 


ing that a part of the penalty of all serious criminal offenses in America? 
\' hould like to see it tried in New Jersey. Now the criminal may get 

net once but a half dozen times for misdemeanors and still, when 
out of jail, may have a vote equal with any law-abiding citizen. It should 


not be 0. 
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According to the 1920 census New Jersey had 3,918 lawyers, of whom 
53 were women. This made t lawyer to every 805 population. Since then 
the number has been increased by several hundred. In Pennsylvania there 
vas one lawyer to every 1,285 population, and in New York one to every 
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562. The fewest in any State was in Alabama, one to every 1,658 of 
population. The total number in this country appcared to be (as we 


post up the totals) 47,198, but one good authority gives 115,000. 


According to the “Dox ket,” 
ie eget computation, an anzlysis of the citations of opinions rendered 
by the various State Courts between Jan., 1gig, and Oci., 1921, shows 
that New Jersey comes tenth in the list, Massachusetts leading with 


=: : : a ? 
which GIVES the sepnurate State fieures 


5.256 cases cited, and New Jersey havine 2,332 cited. In the number of 
times New Jersey eases are cited in outside States our State takes seventh 
place. New York Courts, however, give New Jersey fourth place and the 
Hingis Courts give New Jersey third place. The “Docket” concludes that 
it is clearly demonstrated that “tno State is sufficient unto itself in the 


matier of precedents, that certain Courts are cited much more frequently 
than others, and that these very Courts are among those which rely to 
a vreat extent on authorities other than their own. In his search for 
precedents the lawyer is in the same position as the Court. If he rehes 
wholly upon the reports of his own State, he is simply handicapping him- 
self in his search for authorities, and laying himself open to unpleasant 
surprise and embarrassment by opposing counsel.” 


The proposition to impeach the Attorney-General of the United States 
for exercising his judement in obtaining injunctions, or in other matters 
where he decides to press or not press indictments in the Federal Courts 
is a direct attack upon the independence of the Bar, and as such must 
prove abortive, unless corruption is proved. The origin of the present 
proceedings seems to have grown out of the Western injunetive order, 
and so faras it is confined to that it is a most anomalous attempt to 
hinder the free exercise of an official’s duty. Whether we agree or dis- 
avree with the particular injunetion case in Chicago, few lawyers will 
be found to justify the Congressional impeachment of the Attorney-Gen- 
eral upon that issue. 


PRESENT CONDITIONS IN EUROPE—THE RUSSELL CASE. 


The American tourist on his return from Europe is invariably asked 
how he found conditions there. ‘This seems to be the one thought upper- 
most in American minds, but the question is the one most difficult to 
answer. 

fn Teneland, Seotland, France, Switzerland, Germany and Belgium 
there were abundant crops of cereal grains, hay and fruit of all kinds. 
The exceptionally rainy weather, even for England, had undoubtedly 
ruined much of the grain; much had been wasted and much more dam- 
aged in quality. 

In England the unemployment problem was still under discussion. 
\ recent statement had estimaied the unemployed laborers at 1,500,000. 
It appeared, however, that about two-thirds of these laborers were not 
British subjects. They had been attracted to England during the War, 
and, now that they were receiving a weekly moratorium, they were m no 
hurry to depart, and probably did not care to work as long as the public 
would support them in semi-idieness. If this was the true condition, 
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England would not be badly off in labor matters. Business is conducted, 
however, under a great handicap. A business man with a family stated 
that his exemption from income tax was only £130, less than $600 in our 
currency; that 12126 of the gross income was exacted by the British 
Government, and another 12!2% by the Municipal Government. Ameri- 
cans in the same class are objecting to a much smaller tax on their net 
Incomes above a much larger exemption. 

In France there did not seem to be much unemployment. The news- 
papers printed in the English language made no mention of it. Wherever 
we went the common people were busy with their harvests and repairing 
the ravages of the war. The sugar-beet crop was large in quantity and 
superior in quality, and it is estimated that France will have 800,000 tons 
for export, the first since 1914. 

At Chateau Thierry we saw workmen rebuilding a house partially 
destroved by the War. Four men were on a ladder, one was on the ground 
at the foot of the ladder, and another at the top on a platform. They were 
slowly passing stones up this human chain. I asked our French inter- 
preter why they did not employ some of the simple devices used by our 
builders, and he replied that their way was better to kill time. He said 
lat town was one of the least progressive in France and that the 
excitement of War had only partly aroused it from a century’s sleep. 

The ordinary French people are very friendly to Americans. They 
pay little attention to our braggarts, who are saying “America won the 
war.” They believe these boosters were safe from danger themselves. 
They do, however, venerate our brave men who went rushing into action 
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and to death without wavering. Our American cemeteries in Irance are 
now sacred places to them as well as to us, and they will remain so during 
the cent ries 


t 

Switze rland things seemed to be normal. The natives were busy 
leir_ accustomed ‘gabeene The National government had granted 
to the Nat onal Hotel Association a subsidy of 1,500,000 francs to keep 
them from - ikruptey. Tourists had been few since 1914, and the Gov- 
ernment was san to keep the hotels alive till the natural tide of travel 
returned. It was hoped that the “Passion Play” at Oberammergau might 
bea great stimulant. Our efficient guide and interpreter who met us at the 
French frontier and went with us through Switzerland and Oberam- 
mergau, and thence to Antu erp, found time in August to leave his hotel 
in Zurich and spend two weeks with us. Swiss currency was at par and 


we were given gold as freely as paper money in exchange for our travel- 
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(Germany the same external conditions were seen. The children 

ked well fed and healthy. We are told that we did not see things as 
they are. One German woman told me the mortality of children under the 
hool age was great, because of malnutrition. We have also been told so, 


otnoilly, by the Mayor of Oberammergau, who has sent to us an appeal 
for aid for their suffering children. He says one dollar will feed and 
lothe a child for a week. It is difficult to see how any business can be 
conducted with their debased currency. This is as true of domestic trans- 
actions as of foreign. With the mark fluctuating in value several times a 
day, how can two minds meet in any business transaction? No two 
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persons gave the same reason for this, except it is the general distrust 
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of the promissors’ ability and willingness to pay obligations. This eondi- 
tion is clearly reflected in the “Munich Weekly,” a newspaper printed in 
English for the enlightenment of [English-speaking peoples in Germany 
as well as abroad. In its issue of August 5th, when the stream of visitors 
to the Passion Play was at its height, it said: “For 44 years every effort 
was put forth in the interest of peace and, following the testament of her 
greatest statesman, even preventive wars were avoided.” Also that the 
“German people abhorred the idea of any war which was not necessary 
for their preservation as a people,” and “it was a matter of necessity for 
the German people to bring up its growing members in the spirit of 
soldierly duty.” 

In Belgium conditions were much as in France. Their currency 
was at a less rate than French money, and with little fluetuation. We were 
told in Paris that living conditions were about 25% higher in Beligum 
than in France. Their farming methods were primitive \WWe saw a 
man at work in a field of fallen grain. He had a wooden comb-like rake 
in one hand and a sickle in the other slowly harvesting his grain. Our 
American farmer would probably have turned his hogs in to do the work. 

The Editor of the Law JouRNAL in a recent number made some re- 
marks about the Russell case and the nauseous accounts permitted in all 
newspapers of high and low degree, but this case had a very interesting 
side from the legal point of view. The plaintiff was the son of a Lord and 
his lawful son would likewise be eligible in time to a lordship. Plaintiff 
and defendant had been married two or three years, but from the testi- 
mony, printed with disgusting details, the marriage had not been consum- 
mated. Plaintiff had attempted and defendant had resisted consumma- 
tion, and both at the trial had so testified. They had had rather a curious 
existence together. Defendant had with plaintiff's assent, if not consent, 
gone with other young men to dances and public affairs. One was a young 
army officer, and another was a friend and admirer of the defendant 
before her marriage. 

One charge against the defendant was that she and the army officer 
had occupied adjoining rooms during one night in a hotel in Salisbury. 
The officer testified that he had accompanied defendant to a dance, and 
that when it was over it was too late for him to return to his camp; that 
they went to the hotel with others, but that he did not know, till charged 
in the suit, that the room assigned to him adjoined that of the defendant. 
There were two charges of misconduct with the other young man. One 
was that he had attended a dance in London with the defendant, who had 
neglected to carry her nightkey. When they returned to her mother’s 
home (plaintiff and defendant appear to have been living apart at that 
time), they could not succeed in getting anvone to answer the bell, so 
defendant went with this young man to his bachelor’s quarters and spent 
the night there. The defendant says she occupied the bed and that the 
young man slept on a couch in another room. 

The other charge was that the defendant had occupied a sleeping 
compartment with the young man during a trip from Parts to London. 
This was acknowledged to be true, but that the beds therein were not 
made up, and that neither of them had disrobed nor slept, because they 
embarked at eleven and were to change to the Channel boat at two o'clock 
in the morning. 
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persons, at Philadelphia, to prepare a silver seal, which is to be round, of 
two and a-half inches in diameter, and three-eighths of an inch thick ; and 
that the arms shall be three ploughs in an escutcheon, the supporters 
Liberty and Ceres, and the crest a horse’s head. These words to be en- 
eraved in large letters, round the arms, viz., “The Great Seal of the State 
of New Jersey.’” This was done at Princeton, 3rd Oct., 1776, by order of 
the Committee, Richard Smith, Chairman. 

The Seal as designed was characteristic of the times. It represented 
an agriculture people, and hence Ceres, the three plows and a horse’s head. 
Ceres had been honored by the ancients as the goddess of agriculture, the 
plows also represented agriculture, and the horse’s head was a fitting crest, 
for the horse has accompanied man through all the ages of civilization and 
has contributed in great measure to the sum total of his work and ac- 
complishment. Liberty was selected for a support and represented the 
sentiment which was leading the people in the cause of the Revolution. 

Hopkinson was duly notified of his employment, and was authorized 
to draw on the Treasurer for the cost of the work. He sought the services 
of one Pierre Eugene Du Simitiere, a Frenchman, whom Lee in his His- 
tory of New Jersey calls an eccentric person of whom little is known. 
Du Simitiere was residing at Philadelphia, and had already been engaged 
in like services for the States of Virginia, Delaware and Georgia. The 
original design was drawn in India ink, in October, 1776, and is now in 
the office of the Secretary of State at Trenton. The seal as subsequently 
made did not follow the design, nor the provisions of the resolution under 
which it was made, and beneath the horse’s head in the crest was inserted 
an earl’s helmet. This was inappropriate, but, in the mind of Du Simi- 
tiere, a horse’s head and a helmet made a natural combination. He also 
inserted the date of independence—MDCCLXXVI—which could be in no 
way objectionable, although not called for in the resolution of the Council 
and Assembly. 

In May, 1777, the Great Seal was delivered to the Legislature, then in 
session at Haddonfield, since which time it has remained in use and un- 
changed. 

The coat-of-arms has followed the Great Seal, but engravers and 
artists have exercised some independence in their representations of it, 
and the motto, “Liberty and Independence,” sometimes found beneath the 
escutcheon, were not authorized by the resolution of the Legislature. 
These words do not appear on the coat-of-arms in “Paterson’s Laws,” 
printed in 1800, or any other book, until 1821, when it appeared for the 
first time in Joseph Justice’s edition of the laws of that year. 

All the original figures of Liberty and Ceres were stiff and demure, 
and, perhaps for the first time, the volume of session laws of 1847, printed 
by Phillips & Boswell, makes the coat-of-arms look artistic and at- 
tractive. The modern coat of arms generally contains a ribbon scroll at 
the bottom, with the words “Liberty and Prosperity,” and on either side 
of the horse’s head floral ornamentation; frequently the earl’s helmet is 
missing. ‘These innovations spring from the artist’s fancy. In fact he 
feels free to deal with his subject as he pleases. Liberty and Ceres are 
sometimes standing and sometimes sitting. The resolution of the Legisla- 
ture did not provide whether the figures should be sitting or standing. 
In the seal prepared for the use of the State, they appear standing on either 
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side of the escutcheon. Sometimes Ceres stands on the left of the shield 
or escutcheon, and Liberty on the right, though the rule is to the contrary. 
Ceres’ cornacopia is lying on the ground, and again is found in an upright 
position, supported by her left arm. ‘The horse’s head is usually above the 
escutcheon, and is sometimes found turned to the left (sinister), and 
sometimes to the right (dexter), but at times within it. The escutcheon 
is a shicld in form, and at times os round or egg-shaped ; besides being 
variously shaped it will be found in an upright position, and again in a 
slanting position, The most noti ‘ble j Innovation is seen in the — laws 
of 1803. The laws printed in that year, by Wilson & Blackwell a Tren- 
ton, contains a horse’s head of large proportions and one plow, stl 
by a wreath, minas the escutcheon. The name of the State appears at the 
base. This representation of the coat-of-arms in the session laws was 
continued for many years. In 1821, 1822 and 1823, the three plows were 
restored to the escuteheon, But the one-plow escutcheon appeared again 
in 24, and 1825. In 1826 the three plows were again inserted, and have 
been retained ever since, with the exception of the years 1843 and 1844. 
The laws printed in those years by Bernard Connolly, at Freehold, show 
only two plows, and over them a hammer, all within the escutcheon, and 
Liberty and Ceres in a sitting posture. 

Notwithstanding the indulgence in variety, if we except the one plow 
representation, and that appearing in the session laws of 1843 and 1844, 
the coat-of-arms is always recognizable, and even those displaying the 
greatest divergencies do not destroy the general outline. Perhaps it is 
just as well that no hard and fast rule should prevail, as there are times 
when the artist would otherwise be hampered in getting the best effects, 
either in painting or drawing. 

While the coat-of-arms has at times varied, the Great Seal has re- 
mained unchanged since the day it came from the hands of Du Sumitiere. 
In the ceremonies attending the inauguration of a Governor, the Great 
Seal plays an important part, as it is piaced in the keeping of the new 
.xecutive, to remain in his custody durirg his term of office, and this 
investiture is regarded, equi _ with his oath of office, as of the very 
highest importance, for the Great Seal is the symbol of the power and 
authority of the Governor. 

Klizabeth, N. J. James C, CoNNOLLY. 





PROBLEMS AHEAD FOR COURTS AND LAWYERS. 


We cannot ignore the fact that our Courts and our judicial system 
have been under criticism for some time. Some of the criticisms have 
been special and directed to particular features, and some of them have 
heen merely a part of the general criticism which in recent years has 
been directed against most of our institutions. The last quarter century 
has been an era of question, of criticism, of proposed reform, of destruc- 
tion of the old and creation of the new. <A spirit of popular unrest has 
pervaded our entire social and governmental structure. No existing thing 
or institution escaped its general challenge, and it was but natural that our 
Courts and system of administering justice should have come under fire. 
The criticisms at the outset, at least, were largely general. They repre- 
sented a general dissatisfaction with the administration of justice, rather 
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condition and she consulted a clairvoyant, who imformed 
preeniant Defendant had denied such a state as possible, but had 
lv a trustworthy physician, who contirmed the elair- 


In June, 1921, defendant had some miseivings about her physical 
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voyant s opinion. 


\ son was born to the defendant in November, to21, and, 1f he was 
the legitimate son of the plaintiff, he would be cleible to a future lordship 
Phe plaintiff brought suit for divorce from the detendant, aleotue adultery 

th the ' sasiey ot , ‘ : 1 a aes APE Ie ’ 1 Oe) mene naied 
wilh the two younys men above ment COL cubiad ¢ in pitt iid Wer 
be declared to be illegitimate: that the father of said child was some un- 
vn person, the nusconduct with tle two youns mein abe mentioned 
having been too remote to charge ether of them with as paternity The 
case required many days. Two pl ans of hivh repute and mteerity 


testified to having examined the defendant in June, 1G21, and found her 


to be a virgin as far as external conditions indicated. “Vhe ense was tried 
berore a jury, Who verdict was that nemhner youn men above men 


tioned were guilty of the offense charged, but that they could not arrive 
at a verdict as to the paternity of the child. This lett the presumption 
f paternity for the present on the plaintiff, who had to pay all costs and 

ied in part to determine the status of the child. A 
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THE GREAT SEAL AND COAT-OF-ARMS OF NEW JERSEY. 


The Great Seal of the State of New Jersey is so called when it ap- 
pears impressed on State papers, commissions, ete., coming from the 
Governor in his official capacity; but when it appears in printed form on 
documents or books, and without the legend, “The Great Seal of the 


soca cy ‘ niet Py. PS 4 ‘ Se a WY , 
ralC OF Wew hey CY. WILAACIOAAN Wa Re called the ce lAtL-OT-aATMIS OL NCW 


( L CO appeared on the printed boolss issucd 
. State trom the days of the Revolution, or shortiy thereafter. It 
curr with it an authority that 1 acknowledved in official life, and, when 


ppears on a printed document, ts tentamount to proof that the printed 
article comes with the authority of the State behind it; accordingly the 


volume containing the laws ef the State, passed by the Legislature an- 


nually and bound at the expense of the State, bears the coat-of-arms of 
the State, and the only issue of the annual session laws since 1795 from 

e cont-of-arms has been omitted is the volume issued in’ 1g22. 
‘The question whether it will mike any difference, as to the authenticity of 


volume, may never be raised, and it may be that the matter will never 


be presented to our own highest judicial tribunals. 
[here is no statute requiriag the coat-of-arms to be printed in the 


annually issued Iny the otate containing the laws pa cd by the 
tthe Jaws are to be printed for the information ot 
sne for their authenticity could be devised than 
the msertion of the cout-of-arms? It has been the practice since 1852 for 
the printed laws to appear with the name of the Governor appended to 
the fir-t statute set out in the volume, and, under the circumstances, 1! 
l'] seem to be proper that the volume should contain the Great Seal 


Of the ate in the form of the coat-of-arms, for the Governor, as the 
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custodian of the Great Seal, certifies to his official acts by attaching the 
Great Seal of the State. 

The Great Seal of the State wa. regarded as a matter of prime im- 
portance by the men who formed the government; so important that, when 
the first Constitution was adopted, on July 2, 1776, the Eleventh Article 
of that document provided as follows: “That the Council and Assembly 
shall have power to make the Great Seal of this colony, which shall be 
kept by the Governor, or, in his absence, by the Vice-President of the 
Council, to be used by them as oceasion may require, and it shall be called 
the “Great Seal of the Colony of New Jersey.” 

And, when the Constitution of 1844 was adopted, section 2 of Article 
VIIL provided: “The seal of the state shall be kept by the Governor or 
person administering the government, and used by him officially, and shall 
be called “he Great Seal of the State of New Jersey.’ ’ It made no 
chanve in its form. 

The adoption of the State seal was originally taken up by the Legisla- 
ture following the Declaration of Independence. On September 6, 1776, 
Richard Smith, of Burlington county, and John Cooper, of Gloucester 
county, members of the Council, were directed to meet a committee from 
the House of Assembly, “in order to form a Great Seal,” and William 
Paterson was directed to inform the Assembly of the selection, On the 
same day the Assembly chose Samuel Dick, of Salem county, l-phraim 
Harris, of Cumberland county, John Covenhoven, of Monmouth county, 
and Charles Coxe, of Hunterdon county, as a committee to act with the 
gentiemen appointed by the Council, “in order to form a Great Seal for the 
State.” The action of the Assembly was conveyed to the Council by 
Joseph Holmes, Jr., of Monmouth county, and Joseph Newbold, of Bur- 
lington county. 

It will be noticed that the Constitution provided for a Great Seal for 
the colony, and the action of the Legislature, on September 6, 1776, called 
for a Great Seal for the State. The fact is that from the Fourth of July, 
1776, Officials were using the name of the “State” of New Jersey, and 
commissions, ete., were issued in the name of the State. In order to 
dispose of any question that might arise as to the legality of the practice 
the Legislature, on September 30, 1777, passed an Act substituting the 
word “State” for the word “Colony” in all commissions and public mat- 
ters. Pat. Laws, 39. 

On September 1o, 1776, following the previous action of September 
6, the Council resolved that, “Having taken into consideration that it will 
be necessary to take up some time to get a proper Great Seal prepared for 
the sealing of such commissions as have usually passed under the Great 
Seal, and that it will be necessary for the public good that sundry com- 
missions should issue before the Great Seal can be made, therefore, Re- 
solved, that the seal of arms of his Excellency, William Livingston, 
esquire, shall be deemed and taken as the Great Seal of this State until 
another shall be made.” The Assembly concurred in this resolution, and 
appointed Messrs. Dick and Covenhoven to inform Council of its action. 

On October 3, 1776, Richard Smith, the Chairman of the Committee, 
reported that, “They have considered the subject and taken the sentiments 
of several intelligent gentlemen thereon, and are of the opinion. that 
Francis Hopkinson, Esq., should be immediately engaged to employ proper 
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persons, at Philadelphia, to prepare a silver seal, which is to be round, of 
two and a-half inches in diameter, and three-eighths of an inch thick ; and 
that the arms shall be three ploughs in an escutcheon, the supporters 
Liberty and Ceres, and the crest a horse’s head. These words to be en- 
graved in large letters, round the arms, viz., “The Great Seal of the State 
of New Jersey.’ ” This was done at Princeton, 3rd Oct., 1776, by order of 
the Committee, Richard Smith, Chairman. 

The Seal as designed was characteristic of the times. It represented 
an agriculture people, and hence Ceres, the three plows and a horse’s head. 
Ceres had been honored by the ancients as the goddess of agriculture, the 
plows also represented agriculture, and the horse’s head was a fitting crest, 
for the horse has accompanied man through all the ages of civilization and 
has contributed in great measure to the sum total of his work and ac- 
complishment. Liberty was selected for a support and represented the 
sentiment which was leading the people in the cause of the Revolution. 

Hopkinson was duly notified of his employment, and was authorized 
to draw on the Treasurer for the cost of the work. He sought the services 
of one Pierre Eugene Du Simitiere, a fhrenchman, whom Lee in his His- 
tory of New Jersey calls an eccentric person of whom little 1s known. 
Du Simitiere was residing at Philadelphia, and had already been engaged 
in like services for the States of Virginia, Delaware and Georgia. The 
original design was drawn in India ink, in October, 1776, and is now in 
the office of the Secretary of State at Trenton. The seal as subsequently 
made did not follow the design, nor the provisions of the resolution under 
which it was made, and beneath the horse’s head in the crest was inserted 
an earl’s helmet. This was inappropriate, but, in the mind of Du Simi- 
tiere, a horse's head and a helmet made a natural combination. He also 
inserted the date of independence—M DCCLXXVI—which could be in no 
way objectionable, although not called for in the resolution of the Council 
and Assembly. 

In May, 1777, the Great Seal was delivered to the Legislature, then in 
session at Haddonfield, since which time it has remained in use and un- 
changed. 

The coat-of-arms has followed the Great Seal, but engravers and 
artists have exercised some independence in their representations of it, 
and the motto, “Liberty and independence,” sometimes found beneath the 
escutcheon, were not authorized by the resolution of the Legislature. 
These words do not appear on the coat-of-arms in “Paterson’s Laws,” 
printed in 1800, or any other book, until 1821, when it appeared for the 
first time in Joseph Justice’s edition of the laws of that year. 

All the original figures of Liberty and Ceres were stiff and demure, 
and, perhaps for the first time, the volume of session laws of 1847, printed 
by Phillips & Boswell, makes the coat-of-arms look artistic and at- 
tractive. The modern coat of arms generally contains a ribbon scroll at 
the bottom, with the words “Liberty and Prosperity,” and on either side 
of the horse’s head floral ornamentation; frequently the earl’s helmet 1s 
missing. ‘These innovations spring from the artist’s fancy. In fact he 
feels free to deal with his subject as he pleases. Liberty and Ceres are 
sometimes standing and sometimes sitting. The resolution of the Legisla- 
ture did not provide whether the figures should be sitting or standing. 
In the seal prepared for the use of the State, they appear standing on either 
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side of the escutcheon. Sometimes Ceres stands on the left of the shield 
or escutcheon, and Liberty on the right, though the rule is to the contrary. 
Ceres’ cornacopia 1s lying on the ground, and again is found in an upright 
position, supported by her left arm. ‘lhe horse’s head is usually above the 
escutcheon, and is sometimes found turned to the left (sinister), and 
sometimes to the right (dexter), but at times within it. The escutcheon 
is a shield in form, and at times * round or egg-shaped ; besides being 
variously shaped it will be found in an upright position, and again in a 
slanting position. The most noti ‘ble j Innovation is seen in the session laws 
of 1803. The laws printed in that year, by Wilson & Blackwell at Tren- 
ton, contains a horse’s head of large proportions and one plow, surrounded 
by a wreath, minus the escutcheon. The name of the State appears at the 
base. ‘This representation of the coat-of-arms in the session laws was 
continued for many years. In 1821, 1822 and 1823, the three plows were 
restored to the escutcheon. But the one-plow escutcheon appeared again 
in 24 and 1825. In 1826 the three plows were again inserted, and have 
been retained ever since, with the exception of the years 1843 and 1844. 
‘The laws printed in those years by Bernard Connolly, at Freehold, show 
only two plows, and over them a hammer, all within the escutcheon, and 
Liberty and Ceres in a sitting posture. 

Notwithstanding the indulgence in variety, if we except the one plow 
representation, and that appearing in the session laws of 1843 and 1844, 
the coat-of-arms is always recognizable, and even those displaying the 
greatest divergencies do not destroy the general outline. Perhaps it is 
just as well that no hard and fast rule should prevail, as there are times 
when the artist would otherwise be hampered in getting the best effects, 
either in painting or drawing. 

While the coat-of-arms has at times varied, the Great Seal has re- 
mained unchanged since the day it came from the hands of Du Sumitiere. 
In the ceremonies attending the inauguration of a Governor, the Great 
Seal plays an important part, as it is placed in the keeping of the new 
I.xecutive, to remain in his custody during his term of office, and this 
investiture is regarded, equi ved with his oath of office, as of the very 
highest importance, for the Great Seal is the symbol of the power and 
authority of the Governor. 

elizabeth, N. J. James C. CoNNOLLY. 





PROBLEMS AHEAD FOR COURTS AND LAWYERS. 


We cannot ignore the fact that our Courts and our judicial system 
have been under criticism for some time. Some of the criticisms have 
been special and directed to particular features, and some of them have 
heen merely a _— of the general criticism which in recent years has 
been directed against most of our institutions. The last quarter century 
has been an era ee question, of criticism, of proposed reform, of destruc- 
tion of the old and creation of the new. A spirit of popular unrest has 
pervaded our entire social and governmental structure. No existing thing 
or institution escaped its general challenge, and it was but natural that our 
Courts and system of administering justice should have come under fire. 
The criticisms at the outset, at least, were largely general. They repre- 
sented a general dissatisfaction with the administration of justice, rather 
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than criticisms of specific things. Their notable characteristic was the 
emphasis and often the bitterness of the expression of popular disapproval. 

There was one criticism directed at our judicial system which was 
carefully thought out, fairly and candidly discussed and endorsed by 
distinguished men. That was the charge that our Courts were usurping 
authority; that they were encroaching upon and dominating both Legis- 
latures and Executives; that the Judges were assuming to make law, and, 
by the exercise of a power to declare legislation unconstitutional, defeat- 
ing laws which the Legislature enacted; and that the things which they 
were doing were in the interest of a class and against the true public 
interests. 

It was in this connection and during these discussions that the term 
“Judge-made” law first came into common use, as designating the laws 
which were supposed to be made by the Judges or by the Courts, rather 
than by the Legislature; and the term “judicial veto” as applied to the 
decisions of the Courts declaring invalid laws enacted by the Legislature 
on the ground that these laws violated the terms of the Constitution. 

This charge deserves careful and fair consideration. It aroused 
public attention and interest, and has met wtih a fair measure of public 
ipproval. It was endorsed by Theodore Roosevelt. We have not for- 
gotten the drastic remedies which were seriously proposed in this con- 
nection. The recall of judicial decisions—probably because its significance 
was so little understood—was at first hailed in certain quarters with great 
delight. Naturally every disappointed litigant favored it; for before it 
was clearly comprehended there were those who believed that the doctrine 
meant that every decision of every Court that failed to meet with popular 
approval might be recalled and nullified by popular vote. It was some 
time beto re the proposal was popularly understood to apply only to 
those decisions of Courts of last resort which were essentially political. 

It was in this same connection that the proposal was made that the 
new doctrine ot recall of public officers should be applied to Judges whose 
decisions might not meet with popular approval. It was also urged that 
all Judges be selected by popular election rather than by appointment, and 
that easy methods be provided for impeachment, in order that the Courts 
and the Judges might thus be made amenable and answerable to the 
lar wall. 

Because this charge against our political system has aroused such 
ntense interest, both popular and in legal circles, and because I believe 
its discussion is likely to be the subject of political controversy in the 
immediate future, I believe it worthy of our consideration now. 

he bald prone uncement that Courts actually make law, or that they 
ws enacted by the Legislature, came as a distinet surprise to the 
public, ~ measurably so even to the profession. In the discussion and 
criticisms which I have just referred, it was hailed as a new discovery 
—and an rel neato it one. It was implied in the expressions of popular 
criticism and disapproval, if not definitely charged, that this procedure 
ot the Courts was a matter of recent origin; that it was a new usurpation 
of power, attended with a sinister purpose to destroy that balance in the 
exercise of powers between the [¢xecutive, the Legislative and Judicial 
de ‘partments upon which our system of government is supposed to rest 
o securely. It was plausibly asserted, and easily believed that the nullifi- 
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cation by the Courts of statutes represented a defiance of the people’s will, 
and that thereby the Courts were assuming to over-ride the Legislature 
and overthrow the laws which the people themselves had made or author- 
ized, and substitute therefor those of the Court’s making, in which the 
people had no hand. 

The Courts were unfortunate in their defenders. While those who 
made charges did not distinctly formulate them, those who attempted the 
defense of the Court took a false position. They asserted that the Judges 
did not make law; and they restated in support of the proposition that 
hoary legal fiction that the Courts only declared what they found the 
law to be and interpreted it. They asserted that the Judges really did not 
veto legislation or declare it invalid, but merely decided that certain enact- 
ments of the Legislature did not accord with the fundamental law or com- 
pact of the Constitution, 

These assertions were unwarranted; the very fact that they could not 
be supported greatly heartened those who attacked the exercise of these 
powers by the Courts. 

The assertion that the Judges make law and in effect veto laws made 
by the Legislature is true. We, as lawyers, know that the Courts are not 
only doing it constantly, but that they have been doing it for years. 

The question therefore is not whether the Courts have been doing 
these things, but whether they ought to continue to do them; whether 
the interests of the public are best subserved by the Courts continuing 
the exercise of these functions, which, on the face of it, appear to be an 
encroachment on the domain of Legislatures, and a usurpation by the 
Judiciary of functions enabling it to dominate the legislative and executive 
branches of the government. 

As to the law-making power of the Courts: The fact is, of course, 
that the Courts are constantly making law, and have been doing so for 
centuries. The law which controls our daily action, which comes most 
intimately into the lives of the people in their every-day intercourse, 1s 
substantially all law which was made in judicial decisions and never 
enacted by legislatures. “Judge-made” law means nothing but our com- 
mon law—the very inheritance upon which our judicial system may be 
said to rest. 

Just how or when Judges first begin to make law by their decisions, 
or, in other words, just what 1s the exact origin of the common law, no one 
can now say. Its history is lost in the mists which surround and envelop 
its beginning. It first emerged in history in the records of reporters of 
decisions, whose reports and writings mark an era of growth and develop- 
ment which extends from Glanvil and Bracton, and Britton and Fleta, 
through Littleton and Coke, and Blackstone and Went, to these modern 
days of a multitude of reporters of the decisions of almost a multitude 
of Courts. 

The common law has, indeed, been defined as a collection of maxims 
and customs existing from “time whereof the memory of man runneth 
not to the contrary.” But these maxims and customs of a simple and 
primitive people became established as law only when they received the 
sanction of judicial opinion and decision, and thus become recorded and 
established as rules of action laid down by a superior authority to which 
the subject people thereafter were bound to conform. 
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As was said by Blackstone in his Vinerian lectures to the gentlemen 
of Oxford University in his description of the origin of the laws of Itng- 
land— 

“And thus much for the first ground and chief corner stone of the 
laws of England, which is general, immemorial custom or common law, 
from time to time declared in the decisions of the Courts of justice, which 
decisions are preserved among our public records, explained in our Courts 
and digested for general use in the authoritative writings of the venerable 
sages of the law.” 

None of what is strictly our common law ever originated in a [egisla- 
ture. It rests for its authority upon judicial decisions. It is “Judge- 
made” law. It is in this very point that our own system of law differs 
from others. Most if not all other systems are founded upon the out- 
givings of lawgivers, and rest for their authority upon the edicts of a 
supreme and lawmaking ruler, or spring from a compact, or covenant or 
code, adopted by a legislative body assembled for the purpose, or pro- 
claimed by imperial decree. 

The common law alone resting upon judicial decision was created 
without either imperial edict or legislative enactment. 

The making of law by Judges, therefore, is the essence of the [english 
and American system of lawmaking and the administration of justice. 
When critics criticise law as “Judge-made” they criticise our common 
law—they criticise the foundation of our judicial system, To change 
would be to change our system—to change or abolish that common law, 
the growth of centuries, the pride of English-speaking people. 

Ought we thus to change or modify our system? What are the 
reasons, if any, for such action? 

At the outset it must be conceded, I think that our system is not per- 
fect—that it has its defects. Let us consider them. 

The most serious disadvantage of our system, as it seems to me, is 
the uncertainty of the law. A client wants to know what the law is before 
he acts, to guide his action. He consults a lawyer; he expects to have 
him give a clear, definite, simple and explicit statement of the law. He is 
entitled to have such a statement and there ought, of course, to be some 
place where it can be found. But under our system, if it be a case of novel 
impression, if the exact point involved has not been decided by the Court, 
neither his lawyer nor anyone else can tell him what the law is. He can 
only guess. He can cite decisions which, as precedents, bear upon the 
question, but he is still uncertain. He may give a learned opinion, filled 
with citations from cases, but at the end he in effect says, “The law may 
be so and so, and it may be the other way.” No one can tell until the 
Court has spoken. 

The Judges cannot be consulted in advance. If the client is to pro- 
ceed, he must take his risk. The Court will tell him whether he was right 
or wrong after he has gone ahead and when the opinion may be of little 
or no use to him. 

So, if the client proceeds with a transaction and later consults his 
lawyer to see whether he has proceeded rightly, he finds his lawyer in 
the same uncertainty. The lawyer has an opinion, but he is by no means 
sure that he is right. He thinks, perhaps, the client is right—or, per- 
haps, he is wrong. The client finds that his opponent has consulted a 











PROBLEMS AHEAD FOR COURTS AND LAWYERS 359 


lawyer who is in the same state of uncertainty as to the law. That lawyer 
gives an opinion in favour of his own client. But both of them agree 
that neither can be sure what the law is until the Court decides the ques- 
tion by litigation which may be protracted and is pretty sure to be ex- 
pensive. 

So there is under our system in a case at least of novel impression 
no simple and certain way of ascertaining what the law really is, or wheth- 
er one has actually violated some rule of law. 

But the uncertainty does not end with the difference in the opinion 
of the lawyers; the P residing Judge may rule one way or the other; but 
the appellate tribunal often in turn reverses the P residing Justice; while 
another Appellate Court may again reverse the decision of the last Court. 
While in the Court of Last Resort, what the law actually is may be de- 
termined by the opinion and decision of a majority only of the Judges, a 
vigorous dissent of a minority of the Court accentuating the uncertainty 
of the law in its final declaration. 

Another and scarcely less serious defect is the cost of ascertaining the 
law. No lawyer can state to a client promptly and easily an opinion upon 
which the client may act, even with reasonable safety, except regarding 
simple and elementary principles. There is nowhere that a lawyer can 
find a concise, certain and simple statement of law. He must institute a 
laborious search of precedents. It may take days of investigation, running 
back into decisions rendered centuries ago. With all the ‘aids which we 
receive from digests and encyclopedias, yet the task of rendering an 
opinion upon which a client may depend is laborious for the attorney and 
expensive for the client. 

But even thus, after he has paid for his opinion, the client is not as- 
sured of his position. He may still be obliged to go through litigation 1 ina 
series of Courts, only to find that the opinion of his opponent’s lawyer, 
and not that of his own, is the correct one. To be sure the suitor has 
the satisfaction of knowing that he has established his particular point of 
law as a guide to his fellow citizens for all future time. But this satisfac- 
tion must be slight as compared with the enormous loss which he has 
suffered because he could not find out with certainty what the law was. 

I do not hesitate to say that it is a reflection upon the administra- 
tion of justice that one who seeks to ascertain what the law is, and to obey 
the law, should, as an individual, support the enormous cost of determin- 
ing what the law is; while the community, which is benefited by knowing 
the law, bears a comparatively small proportion of the expense. 

It is an obvious corollary of the proposition to which I have called 
attention, that the uncertainty of the law and difficulty and expense of 
determining it, give an enormous advantage to the rich litigant, over the 
one of limited means. A man with a cause perfectly just may be, and 
frequently is, unable to undertake the expense even of such an examina- 
tion of the law as is necessary in these times to secure an opinion as to 
his rights, to say nothing of the tremendous expenses of litigation as a 
cause goes from Court to Court in its onward progress tow: ard ultimate 
decision. 

This situation lends color to the criticism and assertion which are 
frequently heard, that justice has its price; that the decision goes to those 
who can afford expensive lawyers to aid in securing it; and that justice 
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to the impecunious suitor, even if he gets his case into Court, is not of 
the same quality as that to the suitor possessed of means to employ those 
who are skilled in the law, and who can pay the expenses for the time 
required in research of cases and precedents which may bear upon the 
controversy. 

Such a situation places a premium upon the skill and industry of 
lawyers: for obviously those lawyers who are most skillful and industri- 
ous are more likely to win the decision than those who have not the skill 
or are unwilling to make the sacrifices. 

But justice should be without price, open alike to rich and poor. It 
should depend upon truth and the ese of the cause, and not upon 
whether one litigant or another may be able to secure the abler lawyer. 
Yet in fairness it should be said that the etfect of the conditions to which 
I have referred is largely mitigated by the action of the Courts and our 
profession; for if it can be possibly done, a just cause is not permitted 
to fail by reason of the poverty of the litigant. . 

Anesner criticism often heard is that the exercise of a law-making 
power by the Court is inconsistent with our theory of government and an 
encroachment on the functions of the Legislature. Superficially, this is 
so. I[t is quite true that our Constitution provides that the Legislature 
shall enact laws, the Judiciary interpret and the Executive execute them. 

But, however much the Courts may have encroached upon the Legis- 
lature, there is this to be said: they have done exactly this same thing 
from the very beginnings of our judicial system, centuries before our writ- 
ten Constitution was adopted, and before the theory of our government 
had been established or even thought of. The law-making powers exer- 
ised by our Courts are far older than any prevision of the Constitution 
defining the making of law as the Legislature’s exclusive function; and 
it is too obvious to permit of debate that our Constitution must be con- 
strued in the light of this history. 

After all this encroachment os gr the legislative function is more 
superficial than substantial. For it is always within the power of the 
Legislature to alter the law which is made by a decision of the Court. 
The Legislature is thus actually supreme in the field of legislation and the 
laws tramed and declared by the Court are always subject to legislative 
revision. 

[ shall not attempt an analysis or definition of all the advantages of 


this system of ours, which has stood the test of centuries; but to my mind 
its great merit lies in the fact that the laws which the Courts declare are 
formulated hy experts. They are the products of minds trained in the 


law, educated in the study of the law, experienced in its practice. They 
are formulated by men who concentrate their attention and energy solely 
upon the determination of what rule of action will be for the benefit of 
the community as a whole unaffected by any other influence. The result 
has been the creation of a harmonious and consistent body of law, free 
from the influence of ignorant prejudice, not to say corruption which 
sometimes has found expression in legislative enactments. 

\Vhile, therefore, conceding that our system is not without defects, 
its merits far outweigh them. The Common Law, the “Judge-made” 
law, is too firmly fixed as the basis of our judicial system ever to be 
disturbed. It must continue to stand as the distinguishing feature of the 








ac 
CO 


of 
CO 
m 
of 
ju 


to 


Ov 


ha 


Lo 
W 
ne 
dle 
th 
of 
of 


re 
tc 
ps 

th 
m 
ar 
its 
th 
in 


al 


ar 
hi 
d: 
Ww 
be 
ot 
th 
w 


he 
S( 


pl 
h: 


Ww 




















CONGESTED DOCKETS IN THE FEDERAL COURTS 301 


administration of justice in English-speaking nations. It is not merely a 
collection or body of maxims and customs which can be laid aside at will. 
It is a scientific development of a system of law which is part and parcel 
of the spirit of Anglo-Saxon institutions. To its upbuilding have been 
contributed in succeeding centuries the products of the greatest judicial 
minds of English-speaking people. It will continue to stand as a memorial 
of great lawyers and as the lasting foundation of [english and American 
jurisprudence.—Mr. Sherman L. Whipple in The Canadian Law Times, 
Oct., 1922. 





CONGESTED DOCKETS IN THE FEDERAL COURTS. 


[The following article from the Attorney-General of the United States has come 
to us with a request for its publication.—Eviior]. 


Congestion of the Federal courts of the country, due to increase in 
our population and development of commercial and industrial America, 
has brought about a serious weakness in the machinery of Federal justice. 
It is no uncommon thing for a District Court docket to be from six months 
to two years in arrears. This naturally means loss of evidence, death of 
witnesses, defeat of justice and expense to taxpayers. Many cases can 
never be tried. Large and small business interests lose heavily by this 
delay. Steps are now being taken to remedy this condition of affairs in 
the selection of twenty-four additional trial Judges and the Department 
of Justice hopes soon to complete its investigations into the qualifications 
of those being considered tor these judgeships. 

All through our history Federal Judges have established enviable 
records of loyalty and devotion to duty and country that have sustained 
for all time the wisdom of our constitutional fathers. Never swayed by 
popular passions, but always true to the ideals of justice, law and order, 
these Judges have carried on their work with the sole purpose of afford- 
ing that protection to government and the American people to which they 
are so rightfully entitled. Individuals, labor and capital, and Caaetens 
itself, have felt the weight of their sound judgment and the influence of 
their opinions. Restraining even the government, and society generally, 
in its restless, somewhat impulsive and sometimes impatient course, but 
always true to the Constitution they have sworn to support, these Federal 
Judges are a living monument to a separate and distinct judiciary. Their 
decisions constitute a sound record of the social, economic and_ political 
history of our country. Often we do not agree with them, but no man 
dares challenge the fact that their judgments always have been in accord 
with the highest conceptions of constitutional government. They have 
been philosophe rs and historians, viewing popular opinions and pre judices 
of the moment with understanding and patience, but never swerving from 
their duty to interpret the law as it is written, and not as the temporary 
wishes of a people might dictate. 

I have no patience with those who flaunt and scorn a Judge because 
he has remained true to his oath and upheld the law contrary to selfish 
social, economic or industrial interests. The growing disrespect of the 
Constitution and the law which the Federal judiciary has so faithfully 
protected and interpreted must sooner or later be brought to an abrupt 
halt if government is to survive the assaults of all the vicious elements 
which revolt against law and order. 
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Naturally we might expect a reaction from the idealism, unselfish- 
ness and restrains of war times. But the individualistic idea of freedom 
has led many to believe they themselves can violate the law, but others 
should remain straight-laced. A government can survive only as long as 
Wise laws are passed and all laws are obeyed by all people. 

Shortly after coming into office | found that the Federal government 
was unable to secure the trial of many important civil and criminal cases, 
because dockets were so congested it was mMpossible to vet the prompt 
action necessary for law enforcement. There had been no real increase 
in the Federal judiciary for a quarter of a century, despite our strides in 
industry and commerce and our enormous increase in population and 
wealth. Federal police laws had been passed, immigrants of questionable 
moral standards and vicious leanings had crowded through our gates, 
State governments had been apathetic, and business was resorting more 
and more to the Federal Courts. The war, it would seem, had temporarily 
suspended civil business, but now there was every indication of enormou 
increase. Criminal proceedings jammed court dockets all over the country, 
justice was being cheated and violators of Federal laws were escaping 
punishment due to loss of evidence and other attendant conditions. Most 
serious of all, however, was the loss of prestige by the lederal Courts. 

Ina government by law it is necessary that the law be enforced, and 
that trials be or and speedy, otherwise forced delays promote dis- 
respect of the law. 

One fede and forty-two thousand cases were pending and un- 
disposed of on July 1, 1921, and conditions were critical the country over. 
Congress was asked for relief and suggestion was made at the same time 
that provision for an annual conference be made at which the Chief Jus- 
tice of the Supreme Court of the United States, each of the Federal Cir- 
cuit Judges and the Attorney General could consider ways and means of 
perfecting the administration of justice and relieving congestion. Rec- 
ommendation was made also that a greater elasticity was necessary so 
that Judges could be assigned to handle temporary congestion without the 
expense of a permanent Judge. 

After some delay, 24 new Judges were authorized, but in the mean- 
time congestion had ‘increased to a point where there was an excess of 
172,000 cases pending and undisposed of on July 1, this year. The new 
trial Judges authorized by Pancicts just before adjournment are now 

‘ing appointed, and [ want to say here that no man, no matter what his 
ability may be, will ever be endorsed by the Attorney-General unless he 1s 

100 per cent. American in every shape and form. For the Federal jud1- 

ciary is the backbone of our government, and, in these times of discontent 

licalism, these Judges must stand between the Constitution 
and the blind gropings of those who are swayed by violent and unscrupu- 





If we are to be spared domination by organized minorities, then we 
lin the selection of our judiciary with our ¢ yes open and our 
vision unclouded by partisan views or principles. In the hands of the 
Federal judiciary rest the treasures of freedom, the liberties of our 
people, and there can not be too much care exercised in their selection. 
Temporary officers of the government who serve the people for only a 
brief period « can of necessity have but a limited share in the upward 
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climb of our country, which it might be said, incidentally, has not yet 
reached its full development nor attained its maximum of world influence 
and power. 

When the entire list of new Judges is completed, and they get down 
to work, the congestion in all the Courts will be speedily whittled down. 

But it is not alone in the trial of cases that law enforcement is handi- 
capped. Congress has enacted numerous police laws as well as extended 
the scope of criminal jurisdiction in interstate commerce. New revenue 
laws have been passed which have afforded new temptations to the crim- 
inally inclined. Smuggling, bootlegging, robbery, forgery, conspiracies 
in restraint of trade, frauds and corruption exist everywhere, and yet 
Federal enforcement officers, with the exception of the customs officers 
and United States Marshals, are clothed with little more power than a 
private individual. 

It is futile to pass laws without giving the Federal government power 
to enforce them. Although the States possess police powers, the same 
powers are denied to the Federal government. The Federal government 
must have the power to enforce all Federal laws, for responsibility with- 
out power is indefensible and can only result in disrespect for the law. 
Hlarry M. DauGHertry, 

Attorney-General. 





STATE v. GIBERSON. 


(In Chancery of N. J., Nov. 20, 1922). 

1. Death Penalty.—A criminal case “punishable with death” is the same as a 
‘capital case,” that is, one in which the death penalty may, but need not necessarily, 
be inflicted. 

2. Writ of Grace or Writ of Right—lIn all capital cases in which sentence of 
death, or a term of imprisonment, has been pronounced, and the convict is desirous 
of suing out a writ of error, application 1s required to be made to the Chancellor 
therefor, and, if he grants it, the writ issues out of the Supreme Court as a writ of 
grace, but, 1f he refuses it, it issues out of the Court of Errors and Appeals as a 
writ of right. 


Case of State of New Jersey, Defendant in error against Iva Giber- 
son, Plaintiff in error. On application for writ of error from the Supreme 
Court on conviction of murder in first degree with judgment of life im- 
prisonment. 

Mr. William Howard Jeffrey, Mr. Charles M. Atkinson and Mr. 
James Mercer Davis, for the application. 


WALISER, Chancellor: This is an application for a writ of error 
from the Supreme Court in behalf of Iva Giberson, convicted in the Ocean 
Oyer and Terminer of murder in the first degree, with recommendation 
to imprisonment at hard labor for life, under P. L. 1919, p. 303, which 
carries with it that sentence, which has been imposed. The ap plic: ation 15 
made under the Act of 1795 (Pat. L., p. 163), which provides in $13 that 
writs of error in all criminal cases, not punishable with death, shall be 
considered as writs of right and issue of course, and in all criminal cases, 
punishable with death, writs of error shall be considered as writs of grace, 
and shall not issue but by order of the Chancellor for the time being. This 
is a jurisdiction vested in the Chancellor as a statutory magistrate or agent. 
See In re Prudential Ins. Co., 82 N. J. Eq. 335. But the proceeding, not 
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being one in the Court of Chancery, is, nevertheless, to be entitled in 
that Court and tiled with the clerk thereof. P. L. 1915, p. 28. 

In 1878 (PL. L. 80), the Legislature amended the Paterson Act, in 
terms, so as to make writs of error in criminal cases, punishable with 
death, writs of right instead of writs of grace, by omitting the provision 
for the Chancellor’s order, and expressly providing that such writs should 
issue as of course out of the Court of Errors and Appeals, and this amend- 
ment has been carried forward since and is now section 134 of the Crim- 
inal Procedure Aet, Comp. Stat., p. 1816, 1862. Its constitutionality has 
been considered, but never determined. 

In Kohl v. State. 50 N. J. L. 1905, the Court of Errors and Appeals, 
considering the amendment of 1878, left undecided the question whethe: 
the authority of the Supreme Couri, dependent upon the allocatur of the 
Chancellor, is a jurisdiction guaranteed by the Constitution ; but observed 
that if it were not it forms no impediment to the legislative grant of the 
writ of error as a writ of right out of the Court of Errors and Appeals in 
all cases ciaeuaisle with death; that if it be, it narrows that grant only 
so far as the jurisdiction of the Supreme Court extends, leaving the con- 
viet entitled to his writ of error out of the Court of Errors and Appeal 
whenever the Chancellor refuses to order the writ of grace out of the 
Supreme Court. In the Nohl case the defendant, who had been convicted 
of murder in the first degree and sentenced to be hanged, caused a writ of 
error to be issued trom the Supreme Court, which, on motion of thi 
prosecutor, was dismissed by that tribunal because it had not been allowed 
by the Chancellor. That action was reviewed by the Court of Errors and 
Appeals in Wohl v. State, supra; and that Court held that the writ sued 
nit Jaintiff in error was neither the writ of grace provided by the 
Act of 1795, nor the writ of right given by the Act of 1878, and was, 
therefore, properly quashed. Since this decision, which was in the year 
1846, it has been the universal practice to apply to the Chancellor for 
allowance of a writ of error in a criminal case after judgment of death 
pronounced, and, if he allowed the writ, it issued from the Suprem 
‘ourt as av rit of grace; if he refused it, it issued from the Court of 
“rr | Apy eals asa writ of right. But in some cases, capital in char 
acter, where the judgment has been imprisonment instead of death, th 
convicts have sued out writs of error from the Supreme Court, assuming 
then: to be writs of mght,—notably in the two cases now about to be 


by the] 


In State v. Mowser, gt N. J. L. 395, the defendant was con- 
victed of murder in the first deeree with recommendation to life i imprison- 
ment. A writ of error was issued out of the Supreme Court, without the 
order of the Chancellor, and Justice Swayze in that tribunal, reviewing 


conviction, observed, that no question had been made as to the pro- 
priety of that cour-e, and it was assumed that the case was not one punish- 
able with death since the jury recommended life imprisonment. This 
case (State v. Mowser) went to the Court of Errors and Appeals, where 
it was reversed, but on ground not involving the point under discussion 
here, which was not mentioned. State v. Mowser, 92 N. J. L. 474. 

(2). In State v. Barone, 115 Atl. 669, the defendant, on an indict- 
ment tor murder, was convicted of murder in the first degree with rec- 
ommendation to imprisonment for life, which carried that sentence with 
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it, and, after judgment, he sued out a writ of error from the Supreme 
Court, without the order of the Chancellor, and the judgment was affirmed 
on the merits without the question now before me having been raised or 
noticed. From the judgment of the Supreme Court Barone appealed to 
the Court of Errors and Appeals, where she judgment was affirme «don the 
opinion of the Court below, which involved no notice of the question of the 
Chaneellor’s power. Barone v. State, No. 11, June term, 1922, Court 
of Errors and Appeals, not yet reported. 

Pending the prosecution of his writ of error in the Supreme Court, 
Barone applied for release on bail under the Criminal Procedure Act 
(2 Comp. Stat. p. 1867, § 143), which provides that, pending the prosecu- 
tion of a writ of error, the Court in which judgment was rendered shall 
admit the defendant to bail, provided the section shall not apply to capital 
cases. The Supreme Court decided that Barone was excluded from the 
privilege of giving bail because he was convicted of a capital offense, and 
in the opinion Mr. Justice Bergen (without passing upon the question 
whether the action of the trial Court could be properly reviewed by a writ 
of certiorart rather than mandamus or habeas corpus), obs erved (at p. 
810), that, assuming a capital case is one in which the only punishment is 
death, the defendant was under an indictment which charged a capital 
offense, and the judgment against him did not require the taking of his 
life, but, notwithstanding, if successful (on error) he would remain 
charged with a capital offense, and the jury on the second trial might 
withhold any recommendation relating to punishment, if they should find 
him guilty of murder of the first degree; and that where the indictment 
charges the defendant with murder, it remains a capital case until finally 
disposed of, and is not within the mandatory clause of the section referred 
to concerning bail, because the crime charged is a capital one and its char- 
acter is not changed by bringing a writ of error. Barone took a writ of 
error from the judgment entered on this decision, and, in the opinion of 
the Court of Errors and Appeals, which led to a dismissal of that writ 
(because the order of the trial Court refusing bail was certioraried to 
the Supreme Court for review when a proper writ to enforce the per- 
formance of such duty was by mandamus), Mr. Justice Kalisch observed, 
that as the crime of murder in the first degree is by our statute punishable 
with death, it follows that a person convicted of that degree is subiect to 
the imposition of the death penalty unless the jury recommends that life 
imprisonment be inflicted; that, notwithstanding the imposition of the 
nulder punishment, it is quite clear that the conviction in its very nature 
remains a conviction of a capital crime and falls within the class of cases 
in which bail under our statute shall not be taken pending appeal. 

Blackstone, speaking of criminal judgments and their consequences, 
says that some are capital and extend to the life of the offender. 4 BI. 
Com. 376. In Bouv. Law Die. (Rawle’s Rev.), vol. I, p. 284, capital 
punishment is defined to be “the punishment of death.” 

It is to be borne in mind that the language of the Act of 1795 is 
“pumishable with death.” The word “punishable” means, “deserving of 
or hable to punishment; capable of being punished by law or right.” 
Web. New Int. Dic., p. 1736. The word “punishable,” as used in statutes 
which declare certain offenses are punishable in a certain way, means 
liable to be punished in the way designated, and does not mean must be so 
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punished; and the fact that a recommendation to mercy may reduce the 
punishment, otherwise preseribed, does not take the offense out of the 
operation of the general provision as to offenses punishable, ete. See 
Words and Phrases, Vol. 7, p. 5849. 

The principle involved in the application before me was present in 
the case of State v. Barone on the question of admission to bail, and the 
doctrine enunciated by the Supreme Court and Court of [Errors and 
—— thereon is quite decisive of the question sub aia In other 
wo rds, if a capital case, which, as we have seen, means one in which the 

th penalty may be denounced, retains its character of ¢: aalad although 
a ele r punishment may be inflicted, so, a case punishable with death, 
which is capital, retains its characteristic of punishable with death, not- 
withstanding a milder punishment may be inflicted. These views lead 
inevitably to the conelusion that the application in this case, for allowance 
of a writ of error, is properly made to the Chancellor under the established 
procedure in this State. 

In the matter before me I am not persuaded that I should order a 
writ of error out of the Supreme Court as a writ of grace, and will, there- 
fore, deny the application. An order to that effect will be made and filed 
and a cert ied copy will be sent the clerk of the Court of Errors and 
Appeals, to the end that counsel may cause a writ of error to be issued out 
of the Court of Errors and Appeals as a writ of right. 

Order phi ee 





IN RE GULBERT AND OTHERS. 





(Essex Court of Quarter Sessions, Nov., 1922). 
Indictments—Court’s Responsibility as to Nolle Prossing. 
In the matter of the application to nolle pros. indictments against 
eph Gulbert, Milton Solomon, Daniel J. Quinlan et al. Argument had 
before Judges Stickel, Caffrey and Flannagan. 


ory KEL, Jr., J.: | Application is made to this Court by the Prosecu- 
tor of the Pleas to secure the consent of the Court to the nolle pros. of 
certain indictments. 

Despite such application he questions the necessity therefor, and sug- 
gests that the power to nolle pros. is a right and responsibility wholly his. 

Jt seems to us that, while such was the right and responsibility of the 
Prosecutor at common law, the question is no longer a moot one in view 
of the long-established practice in this State requiring the consent of the 
Court under whose control the indictment has passed to a nolle pros. and 
in view of the recognition of such — e by our Supre - — State 
v. Hickling, 45 N. J. L. 152; State v. Graham, 41 N. J. L. 

The Prosecutor, however, further suggests that, even _ the 
t of the Court is required to the entry of a nolle pros., nevertheless 
ould be granted on request as a matter of course. 
[tis true that, in most cases, the assent of the Court is readily granted 
on request of the prosecuting officer, but it is also true that the assent of 
the Court being necessary to the entry of the nolle pros., it should not be 
given aS a mere matter of form and without due consideration of the 
reasons u nes which the request is based. 


If the Court is to give no consideration to the reasons advanced for 
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the nolle pros., it would be idle to state reasons, and if the assent is to be 
given on request unsupported by reasons, the giving of it becomes a mere 
formality instead of the substantial check upon the absolute power of the 
prosecuting officer which it was designed to be. 

We will, therefore, examine the reasons alleged for nolle pros. in 
the pending indictments. 

In the case of Joseph Gulbert, the Prosecutor advises substantially 
that he is not in possession of sufficient evidence to convict and, that 
being so, the assent of the Court to the motion to nolle pros. the seven 
indictments against the said defendant is readily and hereby granted. 

The case of Milton Solomon charged with carrying a concealed 
weapon, who has recently been sentenced on a Federal charge to four 
years in the Federal prison, at Atlanta, and whom the Federal authori- 
tics desire to use there to obtain evidence in other cases, and whose re- 
lease from prosecution here will help the /ederal authorities, it seems to 
us is governed by the principles and reasoning of the case of State v. 
Graham, supra. Conceding, therefore, that the interests of justice would 
be served by a nolle pros. in this case we assent thereto, particularly as 
the time within which the prisoner might be reindicted, should subsequent 
events justify it, will not be up for over a year. 

In the cases of Daniel Kennedy and Joseph Gordon, the defendants 
each committed crimes within this jurisdiction and later each was sen- 
tenced in another State for a subsequent offense. Each has served a part 
or all of his sentence, and in each case the the Prosecutor feels the de- 
fendant has been sufficiently punished. In each case not only does suffici- 
ent evidence exist to support the indictment, but the inference is that the 
defendants concede their guilt and, in case of a nolle pros., the statute of 
limitations would bar a reindictment, so that here a nolle pros. 1s tanta- 
mount to an acquittal. 

The theory of the application seems to be, therefore, that, although a 
prima facie case may be made out against these defendants, the fact that 
in the judgment of the Prosecutor they have been sufficiently punished by 
the Courts of a sister State for another crime, justifies this Court 1n ac- 
quitting them of the offense here, without appearance or plea by the de- 
fendants to the indictment in this jurisdiction, 

We must withhold our assent to the motion to nolle pros. in these 
cases, as we feel that the defendants should come within the jurisdiction 
of this Court, plead to the charge against them, and permit the Court to 
exercise its discretion as to the punishment, if any, to be meted out to the 
offender. 

The last case is that of Daniel J. Quinlan. In this case, also, our as- 
sent to the request to nolle pros. is withheld, since it appears that the 
defendant is a fugitive from justice. We do not consider that the charges 
against one who has flonted and fled the jurisdiction of the Court, and 
still remains outside its jurisdiction, should be nolle prossed, particularly 
when, in view of the statute of limitations the entry of a nolle pros. would 
be equivalent to an acquittal so far as future prosecution is concerned and 
particularly when it appears that evidence exists to support the indict- 
ments. 

Judges Caffrey and Flannagan authorize me to say they concur in the 
foregoing. 
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IN RE NEW JERSEY & PENNA. TRACTION CO. ET AL. 


(Board of Public Utility Commissioners, Sept. 29, 1922). 
Consolidation of Strect Railway Companies. 
Applheation for consolidation of four Companies. 
Mr. Edgar W. Hunt for Petitioners. 


THE BOARD: This application seeks the approval of the Board 
of the consolidation of tour companies; New Jersey and Pennsylvania 
Traction Company, organized und r the Traction Act; Trenton, Law- 
renceville and Princeton Railroad Company, organized under the Rail- 
road Act: Trenton, Lawrenceville and Princeton Extension Railroad 
Company, organized under the Railroad Act, and Princeton Street Rail- 
way Company, organized under the Street Railway Act of 1886. 

The New Jersey and Pennsylvania Traction Company owns a line of 
street railway in the City of Trenton: Princeton Street Railw: ay Company 
owns a line of railway in the Township and Borough of Princeton; Tren- 
ton, Lawrenceville and Princeton Railroad Company and Trenton, Law- 
renceville and Princeton [-xtension Railroad Company own lines of. rail- 
road which connect the lines of two street railways. The entire line of 
the four companies is used and operated by the New Jersey and Penn- 
syivania Traction Company as an electric street railway extending from 
Trenton to Princeton. 

rhe » New Jersey and Pennsylvania Traction Company has outstand- 
ing $800,000 par value 46° bonds and $300,000 common stock, making a 


total capitalization of $1,100,000. It also owns all of the stock and bonds 
ot the three “other ( ompanie es. The capitalization of Trenton, Lawrence- 
ville and Princeton Railroad ( ‘ompany is, bonds $100,000, stock $200,000. 


Phe ukabanie: of Trenton, Lawrenceville and Princeton [-xtension 
Railroad Company is stock $50,000. The capitalization of Princeton 
Street Railway Company 1s stock $7,000. The securities of the three 
Companies owned by the New Jersey and Pennsylvania Traction Com- 
pany is, therefore, bonds $100,000 and stock $257,000. 

A previous application for the consolidation of these four companies 
was disapproved by the Board because the application did not provide for 
the cancellation of the securities of the underlying Companies and _be- 
ise the securities ot the Com pany to be formed by the consolidation did 

bear a proper relation to the value of the preperty in the ownership of 
the newly tormed Company after consolidz fon 

TI tion meets the objections of the Board as expressed 
v1 report. It is now proposed to cancel all the outstanding 
stocks and bonds (with the mortgage securing the same) of the three 
underlying Companies and to cancel all the bonds (with the mortgage 
securing the same) and capital stock of the New Jersey and Pennsylvania 
Traction Company and to issue by the new Company in lieu of the out- 


standing securities of the New Jersey and Pennsylvania Traction Com- 
pany $500,000 6% gold bonds secured by mortgage and of $200,000 par 
value common capital stock of the new Company, making a total of 


$700,000 capitalization of the new Company. Referring to a report of the 
Chiet Inspector, Bureau of Utilities, this capitalization does not exceed 
the present value of the properties. 








ace 
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The application and evidence show a 100% vote on the consolidation 
erccmecnt. 

The proceedings for the consolidation are under the provisions of an 
\et approved March rth, 1893 (P. L. 1893, p. 292). The petition and 
procecdings conform with the provision. of this Act. 

The etfect of the consolidation would be to get rid of over-capitaliza- 
tion. 

The object of the proposed consolidation is to simplify operation 
ccounting and to effeet a saving in management and in taxe 


Phe approval of the application is granted, 


IN RE COMMONWEALTH ELECTRIC CO. 


(Board of Public Utility Commissioner Nov. 13, 1922). 
Issuing of Mortgage Bonds—Reduction of Capital Stoc? 


the ¢ ommonwealth [electric Co. 


In the matter of the application o 
for authorization to issue first morteave six per cent. bonds in the amount 

& to secure the aforesaid 
bonds, and for the approval of the reduction of its capital stock to 
> | 15,000. 


Mr. W. W. Montgomery, Jr., and Mr. Jonas Tumen for the Peti- 
lioner 


of $375.000: for the approval of a first mortyave 


Tithe BOARD: The petition in this matter was filed on October 
bith cand Ti (ri w was held on November 2nd. 

The petitioner has outstanding at the present time first mortgage 
five per cent. certificates of indebtedness to the amount of $393,000 and 
common stock to the amount of $251,000, total $644,000. All of the 
certificates and all of the capital stock have heretofore been issued with 
the approval of this Board. 

lhe petitioner has under construction or in immediate contemplation 
certain extensions and additions to its plants which have not been capitaliz- 


© Bea ee 


ed and against which no securities have been issued or authorized by this 
Board. The petitioner proposes to capitalize these additions, together 
vith all of the existing property, by the issue of the securities tor which 
approval IS sé ueht. 

Under the mortgage indenture securing the ceruficates of indebted- 


ness all of the securities issued by this Company are now required to be 


taken at par by a holding company, the Commonwealth Water & Light 
Company, linc h holds 3 all of the stock and bonds of the petitioner. The 
holding company has been required to pay par for all of the securities 
issued to it but has had to issue its own bonds and notes at a considerable 
discount, varying with the market cost of money. By reason of this 
fact, and because of the very ses amount of additions which have been 
made to the petitioner’s property within recent years, the holding company 
Has sienna a floating ‘lel which, in connection with the necessity 
ior providing for still further additions in the immediate future, 1s stated 


to be very burdensome. 
The petitioner, therefore, proposes to retund all of the present in- 
debtedness outstanding, to place a new first mortgag 


issue thereunder $575,000 par value of six per cert. bonds at a discount 
and $145,000 m stock to be issued at par. The issue of these securities 


J 
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would make the total par value of bonds equal approximately 80 per 
cent. of the securities outstanding and the stock 20 per cent. 

After considering the evidence in this case the Board concludes that 
the issue of so large a proportion of bonds should not be approved. 

he Board will, therefore, withhold approval of the securities for 
which application is now made, but will approve, upon the presentation 
of a new application, an issue of bonds representing 70 per cent. of the 
value of the property and stock to the amount of 30 per cent. of the value. 

A copy of the proposed new mortgage has not been submitted and 
the petition with respeet to the authorization of same will be considered 


In connection with a new application if and when filed. 


UTTER v. ELIZABETHTOWN WATER CO. 


(Board of Public Utility Commissioners, Nov. 22, 1922). 
Water Mains—Extension to Supply Service. 
Case of Nathaniel Utter et als. against Elizabethtown Water Com- 
pany. 
Mr. J. T. Hague and Mr. N. Utter prose for Complainants. 
Mr. John H. Kean for Respondent. 


THE BOARD: The complaint in this proceeding involves an ex- 
tension of the main of the Elizabethtown Water Company to supply ser- 
vice to the complainants on New York Avenue. 

An investigation was made by the Board’s inspector, who recom- 
mended that the Company “extend its main along New York Avenue so 


as to reach the houses desiring water, provided it receives in proper form 
a vearly revenue guarantee corresponding to 10% of the actual cost ot! 
he extension, plus $9.00 for each house to be served. From the revenue 


for the extension proper there should be subtracted the inch-foot charges 
pavable by the municipality for fire service as well as the revenue above 
‘Customer Costs’ from any houses connected after guarantee for the ex- 
ension has been given. The balance to be prorated amongst the origina! 


tarantors. The process of reduction as the number of houses increase 


te continue until the charges for service to the guarantors at regular rates 
eraged over a period of at least three consecutive years will be- 
! their payments under the guarantee. In such event the 

guarantee shall cease and determine.” 
, nts express themselves as satisfied with the recommen- 
Con dmits the statement of facts in the inspector’ 


report: it does not take exception to the revenue recommended to b 
aranteed, but states that it is expending for meters such funds as it has 


wving been ordered by the Board to install meters, 1s un- 
ordered by the Board to make the extension, to spend the 

I f ry i he same 
erefore, to be decided by the Board, is whether 


the conditions are such that if funds are not available for the extension, 
he expenditure of money, which otherwise would be used for the 

f meters, such expenditure should be made. 
card regards the installation of meters as desirable, but in the 
present case is of the opinion that the necessities of the applicants for 
water are so great they should be given primary consideration. Such 
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incidental effect on the installation of meters as might result from the 
expenditure of money for the extension should not prevent or interfere 
with its bemg made, 

The Board, therefore, finds and determines that the extension 1s 
reasonable and practicable ; that with the revenue assured as recommended 
by the inspector it will furnish sufficient business to justify its construc- 
tion and maintenance, and that the financial condition of the Company is 
uch as to justify the original expenditure required in making and operat- 
ing such extension. An order, therefore, will be entered. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


Inve Medford Water Co. Ap plication for increased rates. The only 
dividend paid in the last four years was in 1920, The Board disapproved 
of the rate schedule field by the Company, but allowed a schedule which 
would increase the revenue. Decision Sept. 20, 1922. Mr. G. M. Hill- 
man for Petitioner. Mr. Herbert S. Killie for Township of Medford. 
Mr. James M. Davis for various Consumer 


In re N. J. and Penn. Traction Co.—Application for approval of four 
Companies. (See full report elsewhere ). 


Commonwealth Water Co. v. City of Summit, ete—The Common- 
ealth Water Co. matter concerned an inch-foot charge for fire protec- 
tion in Summit, and the City of Summit applied for an amendment to 
the Board’s decision in re rates, dated Dec. 30, 1918. The Water Co. set 
forth that the City of Summit had refused to ap prone payment of inch- 
foot charges on certain extensions which have been made or are in process 
of construction. The Company contended that, in order that its revenues 
will be in accordance with the decision of the Board in connection with 
rates which may be charged, it is necessary that the charges for fire pro- 
tection’ shall be made in connection with each extension as made. The 
City of Summit, on the other hand, contended that certain extensions, 
particularly the one which was made the basis of this complaint, namely, 
an extension on Llewllyn Road, was not necessary for fire protection pur- 
poses and that, therefore, the city should not be charged for such protec- 
tion. The Company explained that, in asking for a guarantee of revenue 
from prospective customers desiring an extension, after estimating the 
cost and the guarantee necessary therefrom to warrant its construction, 
ii was its practice to first deduct the anticipated revenue from the charge 
for fire protection and to require the domestic consumers to guarantee the 
balance of the needed revenue. 
The Board: “The decision of this Board dated December 3oth, 
Igt8 (Vol. VI, p. 661), fixing the rates for this Company, provides: 

‘(1) All distribution mains (that is, 4” to 8” in diameter) located 
within the boundaries of each municipality, shall be deemed to serve and 
be chargeable to such municipality at the inch-foot rate, provided, that 
no main of less than 6” in diameter installed after September 3oth, 1or 
shall he deemed to be a distribution main.’ 

sased upon this decision of the Board fixing the rates for this Com- 
pany, the Board coneludes that the WMposition of the inch-foot charge in 
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connection wtih the two extensions referred to is proper and should be 
pad. 

“With reference to the application of the municipality for an amend- 
ment to the Board’s decision of December 30th, 1918, so that it shall pro- 
vide that the ineh-foot charge shall only be applicable to such extension: 

are specifically approved by the Common Council of the City of Sum 
mit, it is the opinion of the Board, after consideration of the statement 
of counsel at the hearing, that there may be cases in which it would not be 
proper to apply the inch-toot charge. The Board will, therefore, amend it 


decision so that it will read as follows: 


“Al distribution mains (that is, 4” to 8” in diameter) located within 
the boundaries of each municipality, shall be deemed to serve and be 
chargeable to such municipality at the inch-foot rate, provided that nm 
main of less than 6” in diameter installed after September 3oth, 10617 
shall he deemed to be a distribution main, unless otherwise ordered by th 

“Whenever the Company proposes to make an extension of Its ex- 
isting distribution system, fermal notice shall he filed with the Common 
Council at least twenty-five days in advance of the date when such e 
tension is to be made, providing the Couneil with the following informa 
tion: 1. Name of the street. 2. Length of the extension. 3. Size of tl 
pipe. 4. Purpose of the extension, that is, the number of houses to |x 
served. 5. Cost of the extension, showing the source thereof in detail 


6. lestimated revenue from the extension. 
\tter said notice of a proposed extension the Company shall exhibit 
perly act redited representative of the City, any proposed cor 


+ 
! 


reement, where such extension or the revenue therefrom 1s to 


paid for or guaranteed in whole or in part by anyone other than the Con 
pe Within said twenty-five days the Common Council of the C1 
sh noetity the company of objection to said extension, if any.” Decisi 
ted October 5, 1922. Mr. William N. Wherry for the Company. Mt 
Corra N. Wilhams and Mr. Edward G. Pringle for City of Summit. 
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OFFICIAL U. S. REPORTS. production, in luding = part of the 
appropriation made for the mam 

feporter of the U.S. Su- tenance of the Reporter’s — offic: 

preme Court sends as the following ‘This did away with the method o1 
the future publication of © publication. through contracts be- 


r tween the Reporter and private pul 
July, Congress passed an lishing houses, which had obtained 

(0. 272) providing for from the beginning. The Tast con 

n of the Official Re- tract of that kind expired with the 

the Supreme Court in the publication of Volume 256, which 
(Government Printing Office and for completed the reports for the Octo 


heir sale to the public at cost of ber, 1920, Term. The letting of a 
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new contract to cover the opinions 
of the tg2t ‘Term was impractic- 
able, owing to the pendency of the 
levislation, and the expectation that 
it would be enacted long before it 
actually was, and to definite indica- 
tions that, when enacted, it would 
upersede the contract method. 

“lor various reasons, incident to 
the ending of the old contract and 
the legislative change, editorial 
work on the « opinions of the IQG21 
Term was seriously delayed. ‘Time 
also was consumed by administra- 
ion preliminaries under the new 
aw and in making necessary prep- 
rations in the printing office. Not- 
withstanding this, however, gratify- 
ing progress has been made. The 
reports ot these opinions will be 
contained in three volumes to be 
numbered 257, 258 and 259, all of 
which it 1s confidently expected, 
will be published in bound and 
pamphlet form before the close of 
the year. 

‘The Act provides for advance 
parts as well as bound volumes, 
when ordered by the Chief Justice. 
li was decided to issue a small edi- 
tion of these pamphlets, four to a 
volume, sufficient to meet the re- 
quirements of public officials and of 

‘lawyers who may desire hewn 

ho sts ilaeaestliien the delay. Thes« 
heretofore, are made from the 
miates used in the final volumes and, 
therefore, correspond with them in 
page numbering. It is believed that 
their publication will not delay the 
| ial volumes, and it is known that 
ihe prompter dissemination of the 
opinions thus made possible will be 
of convenience to many, besides 
heiping to detect errors in_ the 
plates. Three numbers, containing 
| of the opinions of volume 257; 
have been issued at this writing. 
The price is twenty-five cents per 
number. The bound volumes will 
follow the corresponding pamphlets 





as soon as the plates can be re- 
examined and corrected and the 
tables and indexes completed and 
plated. According present esti- 
nites, the price of bound volumes 
will be about two dollars and ten 
cents cach, possibly a little more, 
possibly a little less. It will be fixed 
i the near future when the work 
has progressed somewhat farther. 
“Ee pecial attention is directed to 
the fact that it will not be necessary 
to send in a separate order for each 
— or volume purchased. 
Standing orders with advance de- 
posits will be received by the Super- 
intendent of Documents, Govern- 
ment Printing Office, Washington, 
I). C., and the publications will be 
mailed, as issued, to the addresses 
given, as long as the amounts kept 
on deposit suftice to pay for them.” 


LEGAL ETHICS. 


The Commission on Professional 
thics of the New York County 
Lawyers Association has recently 
answered questions as follows: 

O.—A widow 
is appointed and qualifies as execu- 
trix of her deceased husband; she 
is without means except as derived 
from the personal estate of her hus- 
band; her husband left no real prop- 
erty, and no debts except a judg- 
ment debt which at the time of his 
death was about to expire by limi- 
tations unless revived against him; 
the judgment creditor is probably 
unaware of the death and available 
assets. In the opinion of the Com- 
mittee may the lawyer who ts ad- 
vising the executrix properly ad- 
vise her not to take any steps to ad- 


(also sole legatee ) 


vertise for creditors, or not to ac- 
count voluntarily as executrix, in 
the hope that the rights of the judg- 
ment creditor may lapse, and that 
she may thus acquire the personal 
estate free from his claim: 





Ans.—The question implies that 
the judgment creditor’s right 1s 
superior to that of the legatee; the 
Committee does not consider that 
the lawyer is justified in advising 
the executrix to disregard the rights 
of the creditor nor to resort to any 
trick or device to defeat them. 
Whether it is the legal duty of the 
executrix to advertise or whether 
such advertisement is merely per 
missive and for the protection of 
the executrix, 1s a question of law, 
dependent upon the proper con- 
struction of a statute providing for 
advertisement, and the Committee 
does not attempt to construe statutes 
nor to define statutory duties. The 
lawyer may, in the opinion of the 
Committee, properly advise — his 
client his opinion of the statutory 
duty. But in the Committee’s opin- 
ion it would not be professionally 
proper tor the lawyer to devise a 
plan whereby the rightful payment 
of the creditor is defeated. 

().—We employ a clerk who is 
not an attorney, to take care of our 
commercial collection department, 
under our supervision. We receive 
daily a number of telephone calls 
and inquiries regarding such cases, 
and in order to identify the person 
in charge and relieve ourselves of 
confusion, we are considering the 
advisability of printing a card and 
having an appropriate note on our 
stationery somewhat as follows: 


(Telephone ) 
oe eee ONG Bs ck das 
Counsellors at Law 
(Address ) 

Commercial Dept. 
5 kD as 


In the opinion of the Committee 
is such a card objectionable ? 

Ans.—In the opinion of the Com- 
mittee, the cards or stationery of a 
law firm should not represent a lay- 
man as conducting or managing a 
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department of the lawyer’s profes- 
sional business; it lends itself too 
readily to the solicitation of em- 
ployment or the using of it for ad- 
vertising purposes by the layman so 
employed. 


THE NOVEMBER ELECTIONS. 

Governor [Edwards (Dem.) wa 
elected to the United States Senate 
over Senator Frelinghuysen (Rep. ) 
by a large majority, 89,133, and by 
a less majority, 43,894, ex-Judge 
Silzer (Dem.) was elected Gover 
nor over ex-State Senator Runyon 
(Kep.). The preponderating ma- 
jority for Edwards was almost 
given in Hudson county, 1. e., [d- 
wards there had nearly 88,000 mi 
jority. 

The newly elected State Senator: 
are as follows: 

Atlantic—l*merson L. Richards 


R. 

Bergen—William B. Mackay, Jr. 
R. 

Cumberland—Firman M. Reeves. 
R. 

Hudson—Alexander Simpson. 1). 

Mercer—William H. Blackwell. 
R 


Morris—Arthur Whitney. |? 

Ocean—Thomas A. Mathis. k 

Union—Arthur N. Pierson. Kk. 

Both Houses of the Legislature 
remain with large Republican ma 
jorities. 


THE CHIEF JUSTICE’S FOURTH 
TERM. 


On Nov. 16th Chief Justice Wil- 
liam S. Gummere was sworn in for 
the fourth consecutive term. The 
induction into office took place im 
the Chief Justice’s chambers in 
Newark, with a score or so of his 
friends looking on. Supreme Court 
Justice Swayze held out a Bible on 
which the jurist placed his right 
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hand. The Chief Justice himself 
read the oath of office. 

“Now | am Chief Justice again,” 
he said, when the oath was finished. 
His smile as he turned to his friends 
was met by general good humor at 
the manner in which he disposed of 
the ceremony. 


SOME STATE NOTES. 





On Sept. 18 a dinner was tender- 
ed in Bayonne to Judge Herman 
Lazarus, by the Layonne Demo- 
cratic Club and a silver service was 
presented to him. The dinner was 
to celebrate his recent appointment 
hy Governor [edwards to the Judge- 
ship of the Hudson County Court 
of Common Pleas. He replaced 
Judge Richard Doherty. 

The law firm of Queen & Stout 
of Jersey City has been dissolved, 
and Mr. [Edward P. Stout has taken 
in as his associate Mr. Walter J. 
reund, with offices as before at 
15 exchange Place. 

Mr. Thomas L. Gaskill, of the 
Security Trust Bldg. in Camden, 
has been appointed Referee in 
Bankruptey, to succeed the late 5. 
Conrad Ott. The territory covered 
is Camden and adjoining counties. 

wir. Justice Pitney of the United 
States Supreme Court, after months 
of illness in Morristown, went to 
Washington on Nov. 22nd. He had 
suffered a nervous breakdown from 
overwork. Congress having pass- 
ed an Act permitting him to retire 
on a pension, the justice resigned, 
to take effect Jan. 1. 


AN ESSEX JURY VERDICT. 


On Nov. 6, in the Essex Circuit, 
in the case of Herpers v. Geltzeiler, 
the jury came in, and this occurred 
orally : 

Clerk: “Mr. Foreman, how do 
you find ?”’ 

foreman: ‘We find everything 








all right so far; nobody kicking; 
everybody agreeable. We give the 
plamtitf $625.” 





JAIL FOR TWO STRIKERS. 


On Nov. 16th three months in 
jail for contempt of court were the 
sentences meted out, at Trenton, to 
Milton Corbett and Harry Golden- 
bere by Vice-Chancellor Buchanan 
for having violated the restrictions 
of an injunction issued as the re- 
sult of a strike here at the Balk 
ur Company plant. Corbett and 
Goldenberg, former employés of 
the Company, were charged with 
having threatened to “get” William 
DY’ Angelo, Harry Coopey and Clar- 
ence Giles, workers at the plant, if 
they continued to work. 

The threat was said to have been 
made on October 9, several days af- 
ter Vice-Chancellor Buchanan 1s- 
sued the injunction, which restrain- 
ed the strikers from interfering 
with new employés. Three other 
Union leaders are in jail, having 
also been recently found guilty of 
contempt of the injunction. They 
were fined in addition to the jail 
sentence. 


LAW CLERKS WANTED. 





The government is advertising 
for law cierks, open competitive ex- 
amination for which positions are 
announced for Jan. 10. The pay 
runs from $1,200 to $2,000 per 
year, plus a bonus. For New Jer- 
sey the examinations will take place 
at Atlantic City and Camden. Ap- 
plication blanks may be obtained 
from the local secretary of the U. 
S. Civil Service Board at those post 
offices. 


SUSPENSION OF LAWYER. 


The Supreme Court on Nov. 23rd 
filed an opinion suspending Mr. 
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Jesse J. Feinberg, of Bayonne, from 
practising as an attorney and coun- 
selor for one year. In substance 
the Court found that Feinberg had 
obtained $500 from a foreign client 
who did not understand Court pro- 
cedure here, which was unfair and 
that the compensation was so un- 
reasonably excessive as to amount 
to extortion. The incident was re- 
ferred to the Bar [examiners and 
resulted in a majority and minority 
report from that Board. The Court 
accepted the majority report, but 
substituted a period of one year sus- 
pension for the disciplinary recom- 
mendation contained in the report. 


BOOKS RECEIVED. 


REPORTS OF THE Boarp or Puriie 
Urinity ComMMISSIONERS. Vol. 
14; Pp, St. 

This volume takes in ail the de- 
cisions of the above Board from 
Mar. 31, 1921, to Mar. 3, 1922, and 
proves the amount of hard and dif- 
ficult work performed by this tri- 
bunal. 


A SELECTION OF CASES UNDER THE 
ERSTATE Act. 
diied by [Felix Frankfurter. 


|: 
Ie, 
Bynne, Prof. of Law of Har- 


OM MERCE 


vard University. Pp. 789. . 
In a foreword Mr. Justice 
Holmes says: “In the law we only 


can occasionally reach an absolutely 
final and quantitative determination, 
because the worth of the competing 
ocial ends which respectively so 
licit a judgment for the plaintiff or 
the defendant cannat be reduced to 
number and accurately fixed. The 
worth, that is the intensity of the 
competing desires, varies with the 
various ideals of the time, and if 
the desires were constant we could 
not vet beyond a relative decision 
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that one was greater and one was 
less. But it is of the essence of im- 
provement that we should be as ac- 
curate as we can.” 

lt is by means of a selection of 
the decisions of the highest Courts 
in the apphieation of the principles 
governing the competition controll- 
ed by administrative law in inter- 
state commerce that we can hope 
for accuracy in the law’s improve 
ment, and it is well that a selection 
of these cases should be provided 
for the student in the lawe school, 
and for the counsel intrusted with 
the charge of the development o} 
this difficult branch of a admunistra 
tive law. This edition 
contains some very important cases 
decided in 1tg22 by the Chief Jus 
tice and Mr. Justice Van Devanter 

P 3. he, 


(second ) 


HUMOR OF THE LAW. 


A 


A forgetful) squire in as small 
New Hampshire town was 11 the 
habit of carrying about with um a 
slip of paper upon which were writ 
ten the words of the marriage cere 
mony. He would not. tru hi 
memory on the subject and th. fes 
dollars he received in fees help 
marvelously in the annual inceny 

(One day, however, at a counts 
fair, he wa approached by a couplh 
who wanted to enter the holy bond 
and discovered to his horror thet he 


had left the formula 

Nevertheless he put a brave trent 
on it. “You wanter marry. thi 
yvouns woman?” he asked — the 


eroom, “TL dow’ “Young woman, 
you wanter marry this feller?” “I 
do.” “Then,” with a sigh of relief : 
“[ pronounce you man and wile a 
cordin’ to the memorandum [| mus: 
have left at home in my other pants 


pocket.” —Central Law Journal. 
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